Dottorato di ricerca in Ordine interazionale e diritti umani, Sapienza, Universita di Roma - Intercenter, Universita di Messina

Ordine Internazionale e diritti umani

International Legal Order and Human Rights
Ordenamiento Juridico Internacional y Derechos Humanos
Ordre juridinque international et Droits de I'Homme

THE PROHIBITION OF EXPULSION OF ALIENS FOR HEALTH
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This paper focuses on the study of the jurisprudence of the ECHR and the CJEU on
the prohibition of expulsion of aliens for health reasons. Both Courts have developed
criteria with which they determine whether the expulsion of aliens who are sick is in
accordance with the provisions of the ECHR and the rules of EU Law, respectively. In a
first stage, originated with D. ». the United Kingdom, the ECHR held a very serious threshold
of the illness to decide whether the expulsion of a sick alien is contrary to art. ECHR 3. For
its part, the CJEU, in the M'Bod) case, held that the subsidiary protection status should only
be granted to the sick alien who is intentionally denied medical assistance in the State of
destination. In a second stage, from Paposhvili v. Belgium, the ECHR lowered the level of
seriousness required in the illness of the alien to prohibit the expulsion. This position,
which guarantees the human rights of the alien, was followed by the CJEU in MP,
maintaining that the deficiencies of the health system in the State of destination can be
considered a serious damage for the purpose of granting the subsidiary protection status.

In general, this jurisprudence shows, on the one hand, a greater commitment to the
effective protection of the human rights of the alien subject to expulsion; and, on the other
hand, a fruitful judicial dialogue between the ECHR and the CJEU, in terms of prohibiting
the expulsion of aliens for health reasons.
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